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Dissolution And Succession Of International Organisations: A
‘ ‘Critical Analysis

Idorenyin Akabom Eyo PhD'
Nsidibe Essien Umoh®

ABSTRACT _ )
There are perhaps very few discourse analyses that interrogate the tenor of the autonomous existence of

International Organisations like the question whether an international organisation can simply be dissolved or
replaced by another one once its services arc cither viewed as being surpius to requirements or are outrightly na
longer considered necessary. International organisations are complex entities. Little wonder then why their
dissolution and succession and ancillary incidents and/or occurrences traceable thereto are not as easily
discernible as they seem. This article examines ‘Dissolution and Succession of International Organisations: A
Critical Analysis.” This article reveals and aliudes to'the fact that there is a confluence and/dr nexus between the
notions, of dissolution and succession because recorded jnstances are replete where the rumour of the death of an
international organisation was nothing save a hyperbolic exaggeration owing to the soul of the. allegedly
deceased organisation popping up somewhere else. This article recommends decision making in the sphere of
annulment of acts to allow successor erganisations to superintend over especially as the question whether
everything that forms part of the legal order of an international organisation becomes null and void in the event
of disselution,
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) ) L INTRODUCTION :

International organisations whether directly or indirectly, subtly or brazenly, overtly or covertly are a
part of our lives and existence and they continue to make headlines almost always.’Global problems require a
coordinated and effective response and as such, it is international organisations which can facilitate such
response.“The tenor of this research is ‘Dissolution and Succession of International Organisations: A Critical
Analysis.” This research shall at this juncture, attempt to interrogate what an international organisation is.
However, it would not be unctuous to assert that it is notoriously difficult to adduce a clear-cut, one-size-fits-it
all, generally acceptable ana all-encompassing definition of the term ‘international organisation’ This
definitional dilemma is exacerbated by the truism which is namely, that intemational law itself, in all its
glamour and glitz, has quite unfortunately and regrettably been unable to provide a straight jacketed answer to
this poser. However, the term international organisation is etymmologically traceable to the treaties of the late 19™
Century. Later on, thé Statute of the Permanent Court of International Justice® used this notion to describe
international entities such as the League of Nations or the International Labour Organisation.®

This research, however submits that explaining the origins of the term international organisation even
though it may provide some useful guidance may not necessarily help any further vis-g-vis an attempt to clarify,
let alone define the said concept. An attlempt was made in 2003 by.the United Nations International Law
Commission (I1.C), which after discussing the topic proposed the definition as shall be hereunder reproduced
viz: &

. ldorenyin Akabom Eye PhD is a tecturer in the Faculty of Law, University of Uyo, She is also the Deputy
D1recor of Research and Development of the University of Uyo, Nigeria.

? Nsidibe Essien Umoh is a DGctoral Candidate of the Faculty of Law, Umversny of Uyo, Nigeria. He is also a
Part-time Lecturer of the University of Uyo.
* M Faix, Law of hternational Organizations (Patacky University Press, Olomouc 2012)
Ibid 8 ;
* Article 67 of the Statute of the Permanent Court of Intemnational Justice.
® Some eminent jurists of their time disliked this notion. For instance the then President of the Permanent Court
of Intemmational Justice Anzilotti tagged it as “expression malheureuse” and his stance pained worldwide
acceplance and recognition. g
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Dissolution And Succession Of International Organisations: A Critical Analysis

The term ‘international organisation’ refers to an international organisation established by a treaty or
other instrument governed by international law and possessing its own legal personality. International
organisations may include as membc,ra in addition to states, other entities.”

According to Alvarez at least certain aspects of the above definition is enmeshed in definitional
inexactitude. Amerasinghe’ reviewing the above mentioned definition tonk cognizance of.the problematic issues
occasioned by the International Law Commission’s definition. Chinkin'® further extrapolated and ipso facto
established that an international organisation is:

i Any organized entity created (mostly) between states,

i On the basis of an instrument governed by international law,

i Possessing a will distinct from that of its founding members

iv. In order to achieve through its organs purposes for which it was created."’

This research shall now shade rome fight on the above points viz:

i. Organized Entity Created (mostly) between States ;

International organisations were born in a state-centric international legal system and at the time lhe first
international organisations started to appear, there was no other subjects of international law than states.'” This
is only one of the reasons international organisations are up to today created mostly by states.’” However, as
international law evolved, it is accepted that even other international organisations may become (even founding)
members. This research however submits that not all entities created between states must be international
orgamsahons This assertion lends poignancy to the fact that states may for mslanrc establish legal persons
under their domestic legal system.

ii. Created by Instrument Governed by International Law

International organlsatmnq are usually created on the basis of an international agreement concluded between two
or more states in written form.'® Such an agreement is governed by international law and is subject to the
respective will of states or inteinational organisations seeking the membership.'*

ii. A Will Distinct from that of its Founding Members

International organisations, need to have at least one organ, which is able to create its own will of the
orgahisation, i.e. will attributable to the organisation only if the entity would only be an instrument used to
express the consolidated will of its members, such an entity could be considered to be an international collegial
organ acting on behalf of its members, but not an international organisation. Naturally, in practice, such
distinction between organs and organisation is not easy but establishing whether an entity can generate its own
will is decisive for its consideration as a separate legal subject. Being only the “speaking tube” of its members, it
would not be justified to regard an entity as having separate legal personality under international taw. Despite
the fact that the above mentioned criteria seems to be more or less accepted, De Witte'® instructively nates that it
is virtually impossible to define “international organisation” in an abstract way. However, the learmned writer
' adds that when we see one, we usually can identify it as such because it is the criteria specif'ed above which
helps us to conclude whether a certain entity can be considercd as an intemational organisation.' Acco"dmg to
De Wet'* these criteria aiso helps to distinguish international from other types of international associations, such
as non-governmental organisations (NGOs) or intemational public corporations such as “Air Afrique.”™ For
example, it is the “established on the basis of an international agreement™ which distinguishes international
organisations from non-governmental organisations.’”Similarly, in contrast to intergovernmental organisations,

-

’ Report of the International Law Commission, Fifiy-fifth Session (5 May ~ 6 July and 7 July ~ 8 August 2003),
GAOR 50"k Supp. 10, 38
'J Alvarez, International Organizations as Law-Makers(Cambridge University Press, Cambridge 2003)11

°C Amerasinghe, Przrzcrp!es of the International Law of International Organizations (Canbridge University
Press Cambridge 2005 1

“°C Chinkin, Third Parues in [nrernanonaf Law (Clarendon Press, Oxford 2001)

Y Ibid 26
"*R Collins and N White, Mmrernational Organizations and the idea of Autonomy: Institutional Independence in
International Legal Order (Routledge, London 2011} §

2Ibid 18 ¢

Ibta’ 24 ’
Srbid 29

*B De Witte, ‘Rules of Change in Internauonal Law: How Special is the Furopean Community’ (2004) NYII.
31-84.

“Ibid 97 g x
*E deWst, ‘The International Constitutional Order’ (2006) 55 Tnternational and Comparative Law Quarterly
31-56 -
Ibid 74-81
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non-government organisations afe established by private persons under national laws. Also, the requirement of
“having its autonomous will” helps to distinguish between intemational organisations and other looser forms of
international co-operation.® '

1L CLASSIFICATION OF INTERNATIONAL ORGANISATIONS

Classification of international organisation is possible in many ways, This depends on the definttion of
terms as weli as on the perspective adopted. The first classical distinction to be made is between international
non-governmental and governmental organisations. - Non-governthental organisations such as Amnesty
International and Greenpeace, in contrast to “regular” international organisation do not necessarily have
international legal personality, but are involved in intemational political activities and the functioning of
international community.?’ Besides this, international organisation can be classified based on various criteria
including organisations’: ‘ i
1, Functions (general, for example the United Nations (UN), European Union {(EU), African Union (AU)
and specialized organisation for example the World Meteorological Organisation.,

. Purpose/Activities (Judicial (International Criminal Court (ICC)) Political (Organisation for Security
and Corporation in Europe) technical (International Telecommunications Union) or
iii. Member (with restriction, example on geographic basis (European Union EU, Association of South

East Asian Nations).?

ITI. LEGAL STATUS OF INTERNATIONAL ORGANISATIONS UNDER INTERNATIONAL LAW

One of the renowned international lawyers, Oppenheim® stated in 1912 that “since the law of nations is
based on the commaon consent of individual states, stales solely and exclusively are the subjects of international
law. ** Nowadays, the consensuality is still one of the fundamental principles of international law but
Oppenheim’s statement is no longer valid in its entirety.*’States, nevertheless, remain the-predominant actors of
international law, however, the bourgeoning influence and meteoric rise of international organisations,
individuals, national liberation inovements, de facto regimes and other entities have acquired a certain degree of
legal personality.” The existence of other subjects in international Jaw except states has been recognized in the
International Court of Justice’s advisory opinion in the Reparation Case.’” The said case is a notable reference
point on the legal personality of international organisations. The Court held that (i) there can also be other
subjects of intermational law than states and such subjects may come in various shapes and guises (i) the
subjects of any legal system not necessarily identical in their nature or in the extent of their rights and their
nature depends on the needs of the community. i

This research therefore submits that there is no doubt today that intemnational orgénisations can have
internatipnal legal personality (i.e. be subjects of international law). The 20" centwry is reminiscent of the period
which marked the departure from the strict state-centric view, allowing toconsider international organisations
not only as gatherings of states or their servitudes but as legal entities separate from the states which created
- them. Legal personality simply reflects the autonomy of the organisation and its ability to act on its own. As a
consequence of heing a separate legal entity, international organisations for example possess the capacity to sue
a state (as seen in the Reparation Case (supra)) regardless of its membership in the organisation, for damage
caused by a violation of obligations which that state has towards the organisation.

The international Court of Justice's advisery opinion in the Reparation Case provides useful guidance
on conditions under which international organisations acquire legal personality. This research submits that
organisations are subjects of international law where they:

i Are a permanent association of states, pursuing objectives which are in accordance with international
law, .

*"This never the less may evolve in an international organization. For example such as it was the case with the
Commission ‘on Security and Cooperation in Europe CSCE evolving into the Organization for Security arrd
Corparation in Europe QOSCE “o

"G Frankenberg, ‘The Retum of the Contract: Problems and Pitfalls of European Constitutionalism’ (2006) 3
European Law Journal 257-27A.

“Collins and White (n10) 24

L Oppenhiem. International Law: A Treatise (Cambridge University Press, Cambridge 1912) 114; L
Oppenheim ‘The Science of International Law: Its Task and Method’ (1908) 2 American Joumnal of
International Law 313-356 ‘

¥ Ibid 126

» Amerasinghe {n7) 78 '
*Faix (nl) 20 ? ; ’

“Reparatjon for Injuries Suffered in the Service of the Nations (1949) IC) Rep 174
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i, Are autonomous i.e. have distinct legal powers, objectives and purposes from member states and
iii. Have the capacity to exercise legal powers internationally, not only within a domestic system.

1V, A CRITICAL ANALYSIS OF DISSOLUTION AND SUCCESSION OF
INTERNATIONAL ORGANISATIONS .
Thisresearch submits.that it would be impudent and imprudent to carry out an intellectual surgery on
the concepts and tenets of dissolution and succession of international organisations without giving vent to
creation of international organisations. This assertion tends poignancy to che logical deduction which is, namely,
that international organisations could not have cascaded to the point and/or place of dissolution and succession
if they were not first and foremost created. An insight into the notion of creation of intermnational organisations
therefore becomes opposite

4.1.1 Creation of International Organisations

The motivation of states for creation of international organisations is multifaceted.*® The legal basis of
each and every organisation however is an international agreement through which the organisation as an entity
not only comes into existefce but which also contains provision governing its operation. It sets forth the most
important aspects of ‘organisation’s existence such as iis goals, powers and structure.”” Delbruck*®opines that
founding treatics of international organisation are of dual nature namely, contractual and constitutional,

Conslituent treaty can be laid down in a single and scparate founding document such as the Charter of
the United Nations or the Washington Treaty establishing the NATO) or the constituent provision of an
international organisation can be incorporated in a document with amore comprehensive scope such as the
provisions included in the 1982 Convention on the Law of the Sea cstablishing the international seabed
Authority.”’ : o
; The conclusion of such treaties is governed by general international law i.e. contained in the 1969

Vienna Convention on the Law of Treatics are applicable. The nomenclature ascribed to such treaties (Charter,

Convention or Pact) is of no legal impact. The will to accept rights and obligations resulting from the treaty is
expressed by states through ratifications and the conditions for the entry into force are usually laid down in the
treaty itsclf. This research submits that the cntry into force of the constituent document suffices as an
organisation’s hour of birth,

4.1.2 Dissolution of International Organisations &

States  may create international organisations for a variety of reasons and the same applies to their
dissolution. The life of an organisation may end because it has completzd its tasks or another organisation has
been created with the same end/or similar functions.’*For example, the International Refugee Organisation
(IRO) was dissolved in 1952 as member states especially eh United States who contribited approximately 60%
of the costs of international Refugee Organisation considered its tasks as having been completed.™ ‘

The rationale behind the dissolution of the Intemational Refugees Organisation was further buttressed,
by the fact that the decrease of European refugees was so significant that their administration did not require the,
existence of a separate organisation.’® The International Refugees Organisation, however, had some of its
activities continued by the l'nited Nations High Commissioner for Refugees and the intergovernmental
Committe¢ for European Migration. Another example is the War Saw pact which became an outdated
organisation and such, was dissolved in 1991 afier the collapses of the Soviet Union.”’ Regardless of the
motivation, dissotution leads generally Lo cessation of activities and disappearance of the organisation as a legal
entity under international law. Although this is the ultimate resuit the process of dissolution is more complex.
Dissolving an international organisation happens rather occasionally and thereis particularly no common

2*p Fassbender, “The Meaning of International Constitutional Law’ (2005) in R MacDonald and D Johnston,
Towards World Constitutionalism: Issues in the Legal Ordering of the Worid Community (Martinus Nijhoff
Publishers, Leider, 2005)
*Ibid 18
) Delbruck, New Trends in International Lawmaking- International Legislation in the Public Interest (Drucker
&Hnumblot, Berlin 1996
N Fassenbender (n26) 30
2D Ruiler Legal Institutions (K iumer Academic Publishers. Dordrecht 2001) 22 i
P 1bid 43-47
;‘;D Riuler, ‘Types of Institutiots as Patterms of Regulated Behavious” (2004) Res Publica 207-31
Ibid 245 :
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design.’® The organisation usudlly has to decide on its liquidation procedure and regutate the modalitics such as
what happens with its staff, assets and liabilities. For instance, in a statement,”” Western European Union’s
dissolution contained the following provisions:

The Western European Union has therefore accomplished its historical rite. In this light we the states
parties to the Modified Brussels Treaty have collectively decided to Lcn‘nmme the Treatly, thereby effectively
closing the orgenisation and in ling with its article XTI will netify the Treaty’s depository in accordance with
national pr ocedures. The states parlies task the WEU permanent council with organizing the cessation of WEU
activities in accordance with timelines prescnbr:d in the Modified Brusscls Trcaty preferably by the end of June,
2011. .

Even if the resolution touches on the organisations legal existence members may decide to uphold legal
personality in a limited way even after its dissolution. Article 38(5) of the 1997 Eurocontrol Revised Convention
stipulates viz: “if the organisation is dissolved, its legal personality and capacity shall cantinue to exist for the
purposes of winding up the organisation™ much also depends on whether therc will be a successor organiscltion
or not. In most cases, there will be a new organisation taking up certain functions of the old one. Hoffmetster
notes that a complete termination of an organisation is unusual much as he holds that a transfer of all function is
equally rare. J‘ayasuriya” on his part notes that international organisation may be dissolved basically under two
scenarios viz: {1) where the constituting document contains provisions on an organisations dissolution (ii) where
there is no specific regulation of this i@suc The first option is rather rave, even ‘though some examples can be
provided, Article 97 of the ECSC Trealy*® which limited the duration of the European Community’s existence to
50 years is apt at the juncture. Jnstructively, in 2002, the treaty cxpired ana as the members did not indicate any
desire towards its renewal, however, the organisation’s activitics and resources were integrated in the Luropcan
Community. Continuation of existence according to Petersmann®’ can be made dcpcndent also on a minimum
number of members, for example Article 25 of ESA Convention®? stipulates that: “The Agency shall be
dissolved if the number of member states becomes less than five”, Sometimes the power to dissolve an
organisation is vested in the.hands of their highest body representing the member states. Most financial
organisations such as the international Monetary Fund, the World Bank or the European Bank for
Reconstruction and Development can be dissolved on the basis of their Board of Governors as stipulated under
Article 27, Section (a) of the Articles of Agreement of International Monetary IF'und. The said provision is to the
effect that “the Fund may not be ligquidated except by décision of the Board of Governors™. If the rules of the
organisation do not provide for dissolution, an organisation will be dissolved by a decision of its highest
representative body in accordzice with the gencral rules or international law on treaties. A cdse in point is when
the T.eague of Nations was dissolved by a dcecision taken by the General Assembly without the need for
individual assent by each member nation. In practice, dissolution is often followed by the establishment of a
new organisation, just as it was the case with the League of Nations on the onc hand and the United Nations
“organisation on the other hand. 4

The constitutions of some international organisations contain cxpress provision with regards to
dissolution. Article VI(5) of the Articles of Agreement of the International Bank for Reconstruction and
Development (The World Bank), for example provides for dissolution by a vote of the-majority of Governors
exercising a majority of total voting and detailed provisions are made for consequential matters. Payment of
creditors and claims, for instance, will have precedence over asset distribution, while the distribution of assets
will take place on a proportional basis to shareholding. Different organisations with such express provisions take
different positians with regard‘to the type of majority required for dissolution. In the case of thé European Bank
for Reconstruction and Development, for example, a majority of two-thirds of the members and three-quarters

*C Jenks, ‘Some Constitutional Problems of International Organization®s (1945) 22 British Yearbook of
International Law 11-72
*’Statement of the Presidency of the Permanent Council of the Western Furopean Union (WEU) on behalf of the
High Contracting Parties to the Modified Brussels Treaty, a document — constituting the Legal basis for Western
European Union’s dissolution.
*F Hoffmeister, ‘Outsider or Erontrunner? Recent Developments under International and European Law on the
Status of the European Union.in international Organizations and Treaty Bodies® (2007) 44 Common market Law
Review 41-68. * '
K Jayasuriya “Globalization, Law and the 1ransformation of Sovercignty: The Emergence of Global
Regulamw Governance’ (1999) 2 Indiana Journal of Global 1egal Studies 425-455

CLI‘raaw Establishing the European Coal and Steel Community otherwise referred to as the Treaty of Paris’

“'E Petersmann, ‘Human Rights, Constitutionalism and the World Trade Organization: Challenges for World
Trade Orgamzaum Jurisprudence and Civil Society (2006) 4 Leiden Journal of Intemational Law 633-67
**The European Spacc Agency (ESA) was founded in 1975 when the Furopean Space Research Organization
(ESRO) merged with the European Launcher Development Organization (ELDO).

DOI: 10.9790/0837-2604072838 _ www, ipsrjournals.org 32 |Page




Dissolution And Succession Of International Or anisations: 4 Critical Analysis
g 3%

of the total voting power is rejuired. A simple majority of member states coup!cd with a majority of votes is
necessary in the case of the mu.rm_monal Bank for Reconstruction and Dev.,lopment where an organisation has
been established for a limited ‘period.* 1t is dcbatab]c whcthu unanimity is needed or whether the degree of
determination of 1mp0rtant questions would suffice.* The actual process of liquidating faid down by the
organisation itself either in the constitutional documents or by special measures adopted on dissolution.
According to Sarroshi**irrespective of the existential nature of the issue, complete dissolution of international
organisations is.a rare phenomenon. The learned writer further contends that this may very well be the reason
for the academic community to have neglected this concept. This position is in sharp contrast to the vast
attention paid te the notion of succession. This research aligns with the views of Amerasinghe’® which is to the
end that althaugh a complete dissolution which connotes the bringing of the functions of an organisation to a
complete end is rare, dissolution gencrally presuppbses a cessation of the existence of an organisation which is
essence is invariably the counterpart of the creation or establishment of an organisation. A textbook example in
this sense as already noted in the course of this rescarch is the International Refugee Organisation (IRO) which
almost completed its task in the Mid 1950s but even there many functions returned after the establishment of the
United Nations High Commissioner for Refugees and the Intergovernmental Committee for European
Migration. Other examples include the termination of the Cold War Institutions, the Council for Mutual
Economic Assistance (CMEA) as well as the Warsaw Pact in 1991,

. V. SUCCESSION OF INTERNATIONAUORGANISATIOI\_I

Succession is usually defined as the transfer of functions from one organisation to another, often
accompanied by the transfer of ancillary rights-and obligations.”” Although according to Nogovitsyda®strictly
speaking, there can never be a ‘succession’” of organisations; this research shall interrogate the discourse on
succession of international organisations. Dissolution of an organisation in a political step necessarily mean that
the orpanisation’s tanks have been fully completed. As this is rarely the case, usually there is a new organisation
replacing the old one even if not completely.“” In most instances, funciions of the old and even the ones yet to be
fulfil'ed are wransferred to the new organisation. For example, after the tasks and institations of the Western
European Union were transferred to the Ewropean Union, the member states decided to dissolve the West
European Union in 2010, This research fh\,rcforc. submits that dissolution contains aspects of termination as well
as § JC(‘GQ‘%EOH .

Twao main aspects have to be mentioned in the context of succession of organisations: Whether one
organisation may succeed to another and what are the modalities of such process:* Unfortunately, international
lav, does not contain any general treaty of customary rules in this regard. There are two consequences of this
fact viz: (i) as there is no treaty or customary normatively regulating suceession of international organisations,
general principles of international law will be applied and (u) legal rights and acts of lmernalmnal organisations
expire in the moment ofdissolutian, if there is no successor,” In case there is a successor, the assets and archives
of the predecessor organisation will go to its successor.

Even if succession of intermational organisations is a rare situation, there is same practice in this regard
which shows that the issue of succession is usualiy governad by explicit treaty based rules. For instance:

When this convention comes into force the reconstitution of ine organisation for European Economic
Co-operation shall take effect and its aims, organs, powers and name shall thereupon be as provided herein. The
lega! personality possessed by the Organisation of European Leonomic Co-operation shall continue in the
organisation but decisions, rccommendations and resolutions of the organisation for European Economic Co-
operation shall require approval of the Counci! to be effective afler the coming into force of this Convention.*?

““This applies particularly to zommodity organizations for instance, the international Tin Agreement, 1981 The
Natural Rubber Agrecment, 1987 and the Intemnational Sugar Agreement, 1992 :
- “Organizations may be dissolved where the same partics to the treaty establishing the organizations enter a new
agreement or possibly by disuse or more controversially as a result of changed circumstances rebus sic stantibus
D Sarvoshi, International Organizations and their Fxercise of Sovereign Powers {Oxlord University Press,
Oxford 2003)
“Admerasinghe (n7) 79
7 P Myers, Succession between International Organizational Organizations (Kegan Paul Investment, New
York 1993) 23
“* Y Nogovitsyna ‘An Alternative Look at State Succession® (2005) Polish Year Book of Imemanoﬁal Law 75-
76
“ Ibid 183 -
* P Sands and P Klein, Boweft's Law of Internaiional Institutions (Sweet and Maxwell London 2001) 100
“'1hid 15 ‘
“Article 15 of Organization for Economic Co-operation and Development
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Another «.kémp[c is the succession of the League of Nations. Also, in this case no general successior
took piace but there was a spec.al agreemem between the League of Nations and the United Nations on transfer
of functions, assets, liabilitics and staff.” Morcover, the United Nations decided not to assume particular
functions of .be League of Nations such as the L{:'iguc—, of Nation's politizal functions and powers gained under
mLc,rnat:onal ireaties and other instruments. ™ Tsuvally, a distincsion is made belween ‘convention’ and
‘automatic’ succession. Whereas the former is based on an agreement between the predecessor and the
successor, the latter: refers to an operation ol the law when certain conditions are fulfitled.”® Suecession is
relatively easy when the membership of the predecessor and the successor are the same. Examples inciude the
succession of the Caribbean Commission 1946 by the Caribbean Organisation 1960 or the replacement of both
the European Space Research Organisation (ESRO) and the European Organisation for the Development of
Space Vehicle Launchers (ELLO) by the 1975 European Space Agency. In both cases constitutional provisions
in the new constitutive instrument provided for their successor status. A similar situation occurred with the
succession of the European Commission by the European Union. Whereas the legal basis is these cases could
quite easily be discovered in the constitutions of the new orgamqatmns, other cases reveal lhe possibility of
informal succession, that is: an explicit agreement being present in the constitutive doaumcntv.

Wheteas replacement of an international organisation may be relatively easy in the case of coinciding
memberships between the old and the new organisation, the situation is dilferent in the case of divergent
memberships. Usually a new agreement is used to overcome the prablem of different membership. Klahbers®’
gueries the rationale behind a member of a succeeding organisation and not his/her counterpart in the
predecessor organisation being obliged to take on part of debts or functions or every staff of the predecessor
where the successor erganisation does not have membership identical to the predecessor organisation which in
turn will maks anything other than agreement dilficult (o reconcile with the basic idea of consent. In such
instances and under such circumstances, the old organisation is usually disselved to allow for a fresh start by the
successor orgenisation.” Mycrs” on his part, enumerates five situations where succession takes place viz (i) an
organisation i3 repiaced by another organisation which is created to fuilfill the same general purposes and
functions (replacement); {i1) a limited function organisation is absorbed by a broader based organisation and
becomes one of its organ is {absorption); (iii) two or more organisations are combined to form a single new
entity {merger); (1v) a subsidiary organ is separated from its parent institution and becomes a new organisation
(separation} and (v) specific functions of an organisation are trans.arred to another organisation without
otherwise affecting its existence (ransfer of specific functions). Shaw® on his part states that succession
between international organisations takes place when the functions and usually the rights and obligations are
transferred from one organisation to another. The fcamed writer agrees with Myer as regards the way this may
occur viz by way of straight forward replacement,” by absorption® by merger, by effective succession“of part of
- an organisation or by simpie transfer of certain functions from one organisation to another.” This is achieved by
agreement and is dependent upon the constitutioral competence of the successor organisation to perform the
functions thus transferred of the organisation. In certain circumstances, succession may proceed by way of
implication in the absence of-express provision, The precise consequences of such succession, however, will
depend upon the agreement concerned between the parties in question.

VI. CONSEQUENCES OF DISSOLUTION AND SUCCESSION OF INTERNATIONAL
) ORGANISATION .

One of the most bufieting cum diflicult questions trailing the law of internationatl organisations is with
respect Lo the consequences of dissolution and succession. As international organisations tend to create and
further develop their own legal order consisting of both primary and secondary rules, legal principles and in
some instances case law, the concomitant question i1s namely, what happens with this legal order once the

*Myers (n45) 87

**H Schermers, ‘Succession of States and lnternational Organizations’ (1975) NYIL 103-19

* A Mochi-Onory, ‘The Nature of Succession Between International Organizations: Functions and
Treaties’(1968) RHDI 33-40

*Nogovitsyna (n46) 88 '

71 Klabbers, “Two Concepts of Laternational Organization® (2005) International Organizations Law Review
277-93

*1bid 103 ;

¥ Myers (nd45) 111 o :

S?M Shaw. Internationa! Law (6"cdn Cambridge University Press, (,ambudoe 2008) 1330-1331

*'Such as the replacement of the League of Nations by the United Nations

*’For example the absorplion of the Intemational Bureaw of Fducation by the United Nations Educational
Scientific and Cultural Or gam/at]ona (UNFESCO)
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organisation is no longer available? It is an uphill task to conceive of legal orders without a rule-maker. Does
this imply that everything that forms part of the legal order of an international organisation becomes null and
void upon the dissotuticn of the organisation? This poser is particularly intriguing and relevant in the light of the
legal acts of international organisations. This rescarch submits that the starting point appears 1o be that a
decision is needed to either annul the acts or to allow for them to be taken over by a successor organisation. This
invariably means that states for instance, that do not become a member of the successor organisation are no
longer bound by these acts afthough there exists no reason to assume that-they cannot continue their application,
particularly when the rule has become part of their national lcgal system. In the case of a succession, the status
of previously concluded conventions is usually being dealt with alongside the legal status of other instruments.
Thus, this research submits that the constitution of the QECD for instance, not only allowed for some former
OFEEC acts to become OECD acts, but it also empowered the new organisation to takeover the function related
o existing conventions. Quite instructively, as far as the dissolution of an international organisation is
concerned, specific provisions related to the termination of pcrmancnt positions will have to be invoked. The
general rule in practice is that the successor organisation has no obligation to take over the personnel of a
dissolving orgnaisation. Afier alf, there may be political (functional) reasons to start with 4 ciean slate. Yet for
reasons of continuity, organisations may decide to take over even the Secretary-General and/or most of the stafT,

VIL. SITUATIONS WHICH ENGENDER SUCCESSION OF INTERNATIONAL
' ORGANISATIONS
The situations which engende: and/or where succession takes place arc as mirrored hereurider:
7.1.1 Replacement i
Replacement otherwise goes by the appellation “substitution.” Here, an organisation is replaced by

another organisation which is created to fulfil the same general purposes and functions. The instances presented
under this heading have in common that from their inception the successor organisations were meant to carry on
the function of the moribund entitics which became extinct as soon as the devolution of théir tasks had been
completed. First considered is-that form of substitution envisaged in the constituent texts of the organisation
substituted for the moribund one or the terms of reference of the successor institution or where the {fravaux
preparatories for its establishment leave no doubt that the new entity is to replace the outgoing organisation.
i. 1ICAO P
This is probably a correct summary description of what happencd in the case of the substitution of the
International Civil Aviation Organisation (ICAQ) for certain carlier international bodies. Article 80 of the [CAO
Convention of December 7" 1944, required member states to denounce the 1919 Convention relating to the
Regulation of Aerial Navigation® and the 1928 Conventicn on Commercial Aviation.”® The article specified
that as between contracting parties to.the ICAO Convention. The latter superseded the two previous treaties. The
1919 Convention had provided® for the establishment of an International Commission for Air Navigation
(ICAN)'S?. ICAN decided to dissolve and go into liquidation before the ICAO convention came into effect on
April 4, 1947, i.e. during the-lifetime of the Provisional International Civil Aviation Organisation (PICAQ),
which prepared the work of the ICAQ afier the 1944 Chicago Conference.
1. WHO .
There was also the substitution of the World licalth Organisatiors (WHO)® for the Office International
d'Hygiene Publique (OHIP) estabiished by the Agreement of December 9, 1907% and entrusted with the
administration and supervision of exisling sanitary conventions.” e
il WMO '
Still within the domain of substitution was the transiticn from the Intemational Meteorological Organisation
{IMC) to the World Metcorotogical Organisation {WMO). The distinctive feature characteristics of this case,
however, is the absence of any extrancous normative element, that is, of any rule adopted by a body of one of
the two organisation invelved by way of intra-organisational law making such as a treaty abrogating an earlier
international arrangement, in as much as the decision to transform the International Meteorological

1.1 A S.NL1591; 2 PEASLEE. International Governmenta! Organizations S1{1956).

8 L.NLT S 23; 1 Hudson 359.

** 47 Stat. 1901 (1931); 1.5, No. 840; 4 [ludson 2354 ‘ '
’f Chapter VIL, Article 34. ¢

" International Commission for Air Navigation {1ICAN) starled to operate on July 11, 1922, the date which the
reaty came into force. | Hudson 360, '
' Established by a Constituticn of Juiv 22, 1946, in force since April 7. :94R; 2 Peaslee

100 British and Foreign State Papers 466.

7 Listed in 1946-47 Year Book of the United Nations 803-04.
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_Organisation into the World Meteorological Organisation was taken in 1939 and implemented by the
International Meteoralogical Organisation’s twelfih conference of Directors in 1947,

7.1.2  Merger ’ : ;

This occurs where Iwa o more organisations are combined 1o form a single new entity (merger). The
distinction between substitulion and merger iics essentially in the timing of the decision by the success or body
to take over the moribund institution, either to carry on its work, to assume its financial liabilitics or both, While
in the case of substitution the transition is part of the terms of reference of the successor from the latter’s
inception, as set out in its constituent charter or other international acts or unmistakably.resulting [rom the
travaux preparatories, the quastion of merger is decided at a later date. Thus, while in substitution, the structure
and functioning of the new organisation is geared from the outset to repiacing the oulgoing entity, a merger
“involves subsequent adaptation. Merger may involve more on the part of the success or organisation than the
usual take-over procedure found when the tcchnique of substitution is used. The proper law of the successor,
especially its constituent instrument, may require amendment to permit the modification of purposes, structure
and functions which a specific merper calls for. The amendment process may nccessitate the passing of severe
procedural hurdles unless the law of an internationa! institution admits of its carrying out in more simple
forms.” In the instances to follow here, no such difficujties, however, had to be surmounted. The patterns
observed in Post World War IT substitution was followed in almost every detail.

i A - FAO-

By a resolution adopied at its ﬁrst session in October 1943, the conference of the Food and Agricultural
Organisation of the United Nations (FAQ) recommended 10 its membm states concerned the dissclution of the
International Insitutie of Agriculture (IA) by appropriate Jogal means.’ It further recommended that thereafter,
the assets of ITA should be transferred to, and its functions under certain international conventions assumed by
FAQ.” In accordance with these terms, the Permanent Committee of the 1A, the executive body of that
orgamsatmn on March 30, 1946 suggested to the General Assembly of the IIA the enactment of a resolution of
dissolution” which should also request governments partics (o the Convn,ntmn of June 7, 1905, on the creation
of I1A,”* to terminate that convention in accordance with a protocol.”® Accordingly, in July, 1946 the protocol
and the action taken by the Permanent Committee of ITA regarding the transition to FAO were approved by the
General Assembly of [IA. ;

ii. INC-UNESCO

The takeover of the International Institute of Intellectual Co-operation (I1HC) by the United Nations
Educational Scientific and Cultural Organisation (UNESCOQ) had been foreshadowed during the 1945
conference which drew up the UNESCO Constitution. However, the reference made to the IIC by Leon Blum on
that occasion was so vague thal it [efl open the nature of the relationship lo be established between UNESCO
and the Institute.” The merger was actually initiated by the twenty-rirst and last Assembly of the League of
Nations which, on the proposal of its First Commission in April 1946, adopted a resolution transferring its
property rights in the 11IC to the United Nations.”” This transfer had been deemed necessary hecause, as a

" Schwelb, 31 Brit. 7B [nt'l L. 49 (1954). : i
" Report of the First Qeqqmn of the Food and Agriculture Organization Conlerence, Quebec, October 1945 at
35.
» Repart of the Second Qewon of the Food and Agriculture ()1gan=.¢at|on Conference, Copen hagen, September
1946, Annex 1 at 62.-
PO British and Forcign State Papers 595 (1905).
"> The text attached to the resolution read: “Protocol for Ihe Dissolution of the 1A and.the Transference of its
Functions and Asscts to the Food and Aonculturc Organization of the United Nations, 30™ March, 1946.” Irish
Trealy Series, Na. 13 (1948}, 5 :
" “Noris il our intention to propose indirectly, however great the services it has rendered, the maintenance of
the former institute of Intellectual Co-operation. That Institute, with the working instruments it has.available,
which is our opinion it would be unwise to ignore -- is still at your disposal, but you will make exactly such use
of it as you may think fit.” Conference for the Establishment of UNESCO, preparatory Commission, 2™ plenary
Meeting, London, June, 1945 at 28 (FCO/CONF./29); Also the statement of the delegate of France, the [ICS
host state is instructive viz: “As regards (he organization and personnel of the International Institule of
Intellectual Co-operation. such steps could be taken as might scem most suited to the purpose in view: The
axisting eiements might be retained or those same elements might be called upon to dissolve and merge in
UNESCQ, like snow in a great river.’

" League of Nations off. J., 2I" Ass.. Spee. Supp. No. 194 at 98 and 100 {A/33) (1946)
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mnscquenc'c; of the dissolution of the Leaguce of Nations, the [1IC had lost its Board of Administration, which
was composed of the members of the commission on Intellectual Co-operation of the League of Nations.”

7.1.3 Transfer :

There is at least one instance where a conventional transfer of tunction$ took place between two
P sternational bodies, both of which continue to exist, OHIP and UNRRA, by virtue of the [nternational Saritary
““onvention and the Internatiorial Sanitary Convention for Acrial Navigation of December 1944.7° It is true that
the tasks entrusted to UNRAA under these treaties™ were to revert to OHIP once the latter was no longer
“unable... to carry out effectively sanitary conventions,™™ hut, that eventuaily apparently never materialised
because the OHIP was taken over by WHQ before the hypothetical date of the re-transfer arrived.

VIIIL DISSOLUTION VERSUS SUCCESSION: ANY CONFLUENCE?

An intriguing question would be whether there is any confluence vis-a-vis dissofution and succession
discourse analysis and/or demystification. This rescarch submits that the answer to this power is the affirmative,

This is rightly so because aspects of disselution and succession are often combined.”® A few instunce
will be apt. the Luropean Union offers somc recent and cven rciafively current examples in this respect.
Whereas the European Coal and Steel community (ECSC) on the basis ol its own treaty had 1o be dissolved afler
50 years of existence in 2002 and its functions were laken over by the European Community (EC), the 2007
Lisbon Treaty in twm made an end to the Furopean Community (C) and appointed the European Union (EU)
as its successor.® Historical ~xamples include the dissolution of the League of Nations in 1946 and the related
establishment of the United Nations (UN) in 1945, the succession of the Organisation for European Cooperation
and Development (OECD) in 1961 and the integration of the institutional and substantive structure of the
General Agreement on Tari{ls and Trade (GATT) into the newly established World Trade Organisation (WTO)
in 1994.% :

This research further submits that the rumour of the death of many international organisations is highly
exaggerated as their soul simply pops up somewhere clse.® This rescarch submits that from a functional
nceessity perspective, it could probably be inferred that the functions of international orgamisations suffices as
the ‘soul” and in the case of dissolution or succession, it either transmigrates back to the states or to a new or
already existing organisation. It could therefore be gleamed from the ioregoing that quintessential function of
the body ts to keep the soul ajive.

LX. CONSEQUENCES OF DISSOLUTION AND SUCCESSION )

One of the most buffeting cum difficult question trailing the law of international organisation is with
respect to the consequences of dissolution and succession. As intermational organisations tend 1o create and
further develop their own legal order consisting of both primary and sccondary rules, legal principles and in
some instances case law, the concomitant question is namely, what happens with this legal order once the
organisation is no longer available. tt is an uphiii task to conceive ol legal orders without a rule-maker. Does
this imply that everything that forms part of the legal order of an intemnational organisation becomes null and
void upon the dissolution of the organisation? This poscr in particularly intriguing and relevant in the light of
the legal acts of international organisations. This article submits that the starting point appears to be that a
decision is needed to either annul the acts or to allow for them to be taken over by a successor organisation. This
invariably means that states for instance, that do not become a member of the success (*)1E organisation are no
longerbound by these acts aithough there exists no reason te assume that they cannot continue their application,
particutarly when the rule has become part of their national legal system. In the case of a succession, the status
of previously concluded conventions is usually being dealt with alongside the legal status-of other instruments.
Thus, this article submits that the conslitution of the OECD for instance, not only allowed for some former
OEEC acts ' to become OTCD acts, but it alse empowered the new organisation to take over the functions
related to existing conventions. Quite instructively also as far as the dissoiution of an international organisation
is concerned, specific provisions related ta the termination of permancnt positions will have to be invoked. The

" 1bid 252.

™ 9 Hudson 236, 254 -

¥ As extended by protocols for their proiongation of April 23, 1946, 9 udson, 251, 272,

! preambles of the 1944 Caonventions, 9 Hudson 236, 254. '
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S Rvnning, NATO Renewed: The Power and Purpose of Transatiantic Co-operation (Palgrave Macmillan,
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HIbid 136
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general rule in prac:‘iuc is that the successor organisation has no obligation to take over personnel of a dissolving
organisation. After all, there may be political (functional) reasons to starl with a clean state. Yet for reasons of
continuity, organisations may decide to take over cven the Sceretary-General and/or most of the staff,®

X. CONCLUSION * .

The creation of an international organisation is not a phenomenon that can easily be undone. Indecd,
most organisations that have been dissolved have found a new life in a successor. Their *soul’ livés on, albeit
subject to a new institutional framework, new rules and possibly at the service of new masters. The fact that
personnel and even institutions are frequently transferved to the successor organisation adds to the continuity of
established practices. The role of intemational organisations in what is vsually referred to as ‘global governance;
forms another recason {or the emphasis on continuity. Ne longer arc international organisations merely tools in
the handsof their members states, their functions are ofien excrcised in rélation to global normative processes in
which decisions of one organisation are often related to decisions taken somewhere clse. Together with the
permeability of the burden between national and international law, it is this interplay that may very well [ead to
less flexibility with regard to the dissolution of internationat organisations. .

XL RECOMMENDATIONS
I The pattern of lcgal (hought which should be obscrved whenever the continuous display of
internationalized functions is at stake is that of the principle of effectiveness. The devotion to actual cases has
the doctrinal advantage of showing the principles governing the application and interpretation of legal rules
which in turn will promote the continuity of internationalized function. This is further butiressed by the fact that
in the law of international organisations gencrally, international institutions arc created to work and to carry out
the functions entrusted to them and that when a higher norm does not provide anything 1o the contrary, then an
international act has 1o be apphed in such 2 way as o ensure a meaningful activity of the international body
concerned,
i, Internationad onganmat:ons arc compicx entities, which similar to states have their own legal order.
Therefore each international organisation should dcvclop a legal order of s own. The reason an international
organisation needs to have a legal order is obvious. This shall enable an international organisation to perform
functions and achieve goals for which it was created.
iii. There should be improved dialogue between and amongst different intemational ‘organisations which
will in jurn scuttle the chances or tikelthood of dissolution.
iv, International organisations should seck to define solutions in order to remove mped:ment at various
operational levels, :
V. International orgamsatmns should identify issues affecting the cost and cfficicncy of nation state’s
involvement within the international world order, .
vi. International organisations should assist in the imp!cn*mtatmn of measures geared towards galvanizing
and suslaining international organisations as parent bodies and their subsidiaries.
Vil International organisations should promote the simplification of formalities, processes and procedures
related to the inter-relationship amongst themselves. \
viti, International organisations should uphold harmonization or alignment amongst member states or
national border crossing formalitics, processes and procedurcs with international conventions, standards and
practices.

¥ Examples include a considerable uamiﬂu of the staff [rom the International Meteorological Organization to
the World metcorological Organization in 1950-31, from the OEEC 10 the OECD in 1961 and from the GATT
Secretariat 10 the WTO in 1994, A (ransfer of personnel may include a transfer of {pension) funds and other
cbligations the organization ha:, lowards its personnel. The later may in particular be important (0 guaraniee
=isting rights, ay legal protection obviously may be difficult when there is not much left to invoke or address
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